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FOREWORD BY 

THE SECRETARY OF STATE FOR SCOTLAND 



I attach the greatest importance to the task of protecting Scotland’s unique and precious 
environment. Effective pollution control not only makes our lives safer. It helps to ensure 
that the environment will be in a fit and healthy state for future generations. 

The Government’s commitment to the environment has been amply demonstrated during 
the last decade. It culminated in the publication in September 1990 of the comprehensive 
White Paper on our environmental strategy “This Common Inheritance”. That document 
is an environmental milestone which will foster policies affecting all our lives in the future. 

The Environmental Protection Act, which received the Royal Assent later that year, will 
reform - indeed, transform - the pollution control legislation which has served us since the 
mid-1970s. It introduced the concept of Integrated Pollution Control so that pollution 
from prescribed processes, whether it is to air, land or water, is not considered in isolation. 
That new system, to be introduced in Scotland from April, is held up throughout the world 
as a model of its kind. 

Having put in place this new legislation, it is only right to stand back and take stock of the 
present arrangements in Scotland. Despite the striking improvements achieved by the 
existing regulatory agencies over the past 15 years or so, I believe that the time is now right 
to put in train an organisational reform to complement the approach of Integrated 
Pollution Control. 

My proposals will bring together the outstanding commitment and expertise of staff in the 
River Purification Boards, local government and The Scottish Office. I believe that we need 
to make this change soon if we are to harness the latest technology in tackling the 
challenges of pollution control. 

I believe that the creation of this new body will be welcomed by the public at large and by 
industry, whose operations it will regulate. The public will be reassured to know that the 
agency’s overriding objective will be to protect the environment in the round. For industry 
there will be real benefits in being able to deal with a single organisation for the control of 
all its potentially polluting activities. 

This paper describes and explains my proposals. I am clear about the merits of the concept 
of a single agency but there are a number of important issues which have to be resolved. 

I commend the paper to you and invite comments from all parts of the community. We all 
have a stake in the agency’s effectiveness. It has a crucial part to play in our stewardship of 
Scotland’s environment into the next century. 




The Rt Hon Ian Lang mp 

Secretary of State for Scotland 
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INTRODUCTION 



1 In recent years there has been a growing emphasis on the importance of the 
environment. This has embraced both the conservation of the natural heritage and the 
prevention of pollution. Scientific understanding of the potentially harmful effects of 
pollutants on human health and on flora and fauna has improved as a result of research 
activity. In parallel, technological advances in pollution abatement have broadly kept pace 
with this increase in scientific understanding. At the same time public awareness of the 
importance of curbing the potential threat to the environment from man’s activities has 
grown significantly. 

2 The many strands in the Government’s policies for the environment were drawn 
together in the White Paper “This Common Inheritance” (Cmd 1200), which was 
published in September 1990. It was the Government’s first comprehensive survey of all 
aspects of environmental concern. It acknowledged the environmental challenge facing the 
world: energy production, population growth and the depletion of natural resources 
together threaten to inflict fundamental changes. The White Paper identified a number of 
key principles on which to base the Government’s own strategy. There is a moral duty to 
exercise caring stewardship for the planet and to hand it on in good order to future 
generations. That means ensuring that economic growth respects the environment by 
fostering sustainable development. The Government’s environmental policies must be 
based on the best scientific and economic information available. Precautionary action is 
essential; damage done cannot always be cured and even where it can, prevention is likely 
to be both preferable and cheaper. Improved access to information about the environment 
is important and the Government intend to play their part in securing greater openness. It 
will also continue to play a leading role in working towards international solutions to the 
world’s environmental problems. 

3 The White Paper identified two broad approaches to controlling pollution and tackling 
environment problems within the United Kingdom. The first is through regulation so that 
agreed standards are applied. The second is through market signals, including taxes and 
prices which can be used to influence producers and consumers. The Government’s 

aim is to avoid pollution where possible. It will also ensure that the “polluter pays 
principle” operates so that those whose activities may cause environmental damage face the 
full cost of control and have an incentive to act more responsibly. 

4 The Government are looking at ways of using the market to minimise pollution. 
However, the regulatory approach has achieved many improvements for Britain and other 
countries. It will continue to be the foundation of pollution control in the United Kingdom 
and this consultative paper contains proposals for a significant strengthening of the current 
organisation of pollution control in Scotland. 



LEGISLATIVE BACKGROUND 

5 While each environmental medium has been covered by its own statutes for some time, 
the relevant legislation developed along very different lines. The Control of Pollution Act 
1974 was the first to bring together different forms of control. Many of these were 
radically reviewed and strengthened in the Environmental Protection Act, which received 
the Royal Assent in December 1990. The full scope of the Act is set out in Annex A. Three 
Parts provide for reforms which directly affect pollution control arrangements in Scotland. 
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6 Part I introduces integrated pollution control (IPC). For prescribed processes, instead 
of regulating the discharges of waste to each environmental medium - air, water and 
land - separately, IPC will bring all of these together. Major industrial plants will be 
required to use the latest techniques not entailing excessive cost to prevent pollution at 
source in a way which takes account of the environment as a whole. Part I also introduces 
a new^ regime for controlling air pollution from smaller industrial plants. New powers are 
being given to district and islands councils in Scotland to operate these controls. In the past 
they have had to rely on public health nuisance provisions to contain air pollution from 
such plants. Both these regimes will be phased in from 1 April. 

7 Part II of the Act strengthens the law on the disposal of waste in a variety of ways. The 
most important change is the creation of a new duty of care on all those involved in the 
waste chain who hold, transport, treat or dispose of waste. It also enhances the system of 
waste management licensing, which was first set out in the Control of Pollution Act. It 
requires local authorities to prepare recycling plans and provides for the introduction of 
recycling credits. Part II is being brought into effect under a phased programme which 
began on 31 May 1991. 

8 Part V tightens the controls in the Radioactive Substances Act 1960 on the use of 
radioactive materials, including the removal of certain exemptions. It came fully into force 
on 1 April 1991. 

9 Each of the pollution control regimes will be accompanied by a cost recovery charging 
scheme. This will put into practice the “polluter pays principle” by requiring the operators 
of industrial processes to meet the costs incurred by the relevant regulatory body on 
granting authorisations or licences, monitoring and enforcement. 



THE CASE FOR A SCOTTISH ENVIRONMENT 
PROTECTION AGENCY 

10 Against this background the Government have decided that the time is now ripe to 
review the organisational arrangements for pollution control in Scotland. Its aim is to 
strengthen environmental protection in ways which will serve Scotland well into the next 
century. It has concluded that controls will be more effective if a single, independent 
Scottish Environment Protection Agency (SEPA) is established with full powers. It will 
assume the pollution control responsibilities of the 3 main existing regulatory bodies, the 
River Purification Authorities, the district and islands councils and HM Industrial Pollution 
Inspectorate - and also take in the role of the Hazardous Waste Inspectorate. The present, 
fragmented arrangements, however effective in their own field of responsibility, lack the 
benefit of an overall view and may risk some gaps or overlaps occurring. 

11 The prospect of a one-door approach should be of significant assistance to industry. 
Companies will be in no doubt as to what is required of them and can plan their pollution 
abatement investment in response to conditions imposed by an integrated regulatory body. 

12 There are 3 key principles which the Government believe should underpin any 
proposals to reform the present arrangements. It is confident that the new Agency will be 
able to meet the test which the principles present, hirst, there is a need to remove any 
opportunities for overlap and potential conflict between different regulatory agencies. 

At present, because each regulatory agency is concerned with waste discharges to a single 
environmental medium, there is a risk that decisions on authorisations may be taken in 
isolation. In large measure this risk can be overcome by liaison between the agencies. But 
such difficulties can be much more readily overcome if a single body is responsible for all 
the necessary authorisations at a particular plant. 
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13 Secondly, it is important where possible to separate responsibility for regulation from 
that of operation. Present arrangements in Scotland have not made it possible to avoid 
district and islands councils being responsible both for regulation and disposal of waste. 
Ideally, these functions should be carried out by separate bodies and the creation of the new 
Agency will make it possible to achieve this. The separation principle is valid whether 
there have been any examples of conflict in the past or not, and is based on the inherent 
desirability of avoiding altogether the risk of such a situation arising. The creation of a 
single agency will also ensure greater independence - from local and central government 
alike. 

14 Thirdly, effective pollution control requires access to the most modern and 
comprehensive range of specialist expertise and equipment to handle the increasingly 
complex control techniques. The technical burden of applying the necessary methodology 
may put pressure on the resources of each of the existing regulatory bodies. By bringing 
together their expertise within a single Agency, the protection afforded to the environment 
will be enhanced. 



9 
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THE NEW BODY 

15 The Government intend that SEPA will retain the strengths of the existing bodies while 
avoiding the problems of limited scale which theyhave sometimes faced. SEPA is likely to 
retain a network of regional and area offices, building on the administrative framework 
provided by the River Purification Boards. Public registers of the conditions imposed on 
local plants by SEPA’s various authorisations will be available at each regional office. 
Within these offices multi-disciplinary teams can be formed to handle the various 
authorisations required by a particular plant. Where particularly difficult technical or legal 
issues arise, specialists from other offices or SEPA headquarters will be brought in. 

Internal administration can be streamlined and co-ordinated. 

16 Because of the range and depth of expertise that will be available within SEPA, the 
Agency will be well placed to offer authoritative and independent advice to the 
Government. It will be able to develop a consistent and cohesive approach to 
environmental protection and pollution control. As such it will become an influential body. 
Its views can be expected to carry more weight than those of any single regulatory body 

at present. Because of the wide range of its responsibilities, it will have first hand 
experience of seeking to reconcile the many competing priorities for environmental 
protection. It will undertake environmental monitoring and will have a duty to commission 
the research needed to carry out its functions. 

17 The main responsibilities of SEPA will be to apply and enforce stringent pollution 
control standards by giving authorisations, licences and consents for emissions, discharges 
and disposals to the environment. Its specialist legal staff can help local offices with the 
preparation of papers for the Procurator Fiscal so that prosecutions for breaches of 
pollution controls may be soundly based. 

18 The Agency will become an important source of Scottish data for the UK’s international 
.commitments to the EC Environment Agency. It will act as a statutory consultee under 
environmental assessment and town and country planning procedures. The existence of 
SEPA will not significantly alter the existing balance of responsibilities between the present 
pollution control agencies in Scotland and the Health and Safety Executive, with its 
primary concern for employee safety. 

19 The Agency will have a statutory duty in relation to conservation of the natural 
heritage. The Government consulted on this issue in relation to the work of River 
Purification and Water Authorities last year during the passage of the Natural Heritage 
(Scotland) Bill. Opinion then on the need for new statutory conservation duties was varied. 
The Government therefore decided to proceed meantime with the preparation of a 
voluntary code of practice on conservation in relation to these particular functions. 

This work is being taken forward and consultation will take place on a draft code later this 
year. As far as SEPA is concerned, its regulatory functions will represent a major 
contribution towards ensuring that Scotland’s industry operates in a way which is 
consistent with the concept of sustainability. 
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LOCAL PARTICIPATION 

20 The Government acknowledge that its proposals may raise concerns about local 
accountability. However, the aim is to provide the Agency with an organisational structure 
that ensures it exhibits a good degree of sensitivity and responsiveness to local needs. On 
the whole, the Government are convinced that people will be confident of receiving sound 
advice and fair decisions from the Agency because there will be consistency of approach 
across the country. Nevertheless, it is recognised that the transfer of the local authority 
functions to SEPA and the disappearance of the River Purification Boards, on which local 
authority representation will be reduced to 50% from May, represent fundamental changes. 
The Government therefore envisage that SEPA might set up a regional advisory committee 
structure in order to provide for local involvement and participation. A map showing the 
existing boundaries of the River Purification Boards and District and Island Councils is at 
Annex B. 

21 The detailed arrangements would be for the Board of SEPA to determine in due course. 
Nevertheless, the Government see merit in establishing a number of regional advisory 
committees to reflect the devolved structure for SEPA’s operations in the field. Such 
committees could respond to plans and proposals from the Board and provide feedback on 
local concerns and priorities in relation to pollution control. Regular meetings might be 
held between senior staff at each regional office and their own advisory committee. This 
would ensure an exchange of opinions and perspectives. Building on the current 
arrangements used by the River Purification Boards in Scotland, the Government are 
attracted to the idea that SEPA might rely upon nominations from interested bodies, 
including local government, to provide the pool from which advisory committee members 
would be drawn. 

22 Views are invited on the role, remit and membership of such an advisory committee 
structure. 



e 
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MODUS OPERANDI 

23 It is proposed that SEPA will be under the control of a Chairman and Board appointed 
by the Secretary of State. These will be part-time non-executive appointments. It will be 
important to attract individuals of high quality and expertise for this role. The Chairman, 
in particular, will be chosen for his ability to lead the new Agency in this vital work. 

The appointments will be paid and the Secretary of State will seek to ensure that there is a 
balance of interests represented as well as a wide range of relevant knowledge and 
experience among members. The Chief Executive, who will be appointed in the first 
instance by the Secretary of State, will lead the staff of the new Agency. He will be 
responsible for implementing the Board’s decisions and for ensuring that the Agency 
operates effectively and efficiently. 

24 SEPA will be a Non-Departmental Public Body. This means that it will be an 
independent body operating at arm’s length from Government and partly funded by 
grant-in-aid from the Scottish Office. SEPA will be accountable to Parliament through the 
Secretary of State for Scotland. It will be required to produce an annual report to 
Parliament and its Chief Executive will be accountable for its expenditure. The 
arrangements through which such bodies liaise with their sponsored departments are set 
out in “Non-Departmental Public Bodies: a Guide to Departments”, published by HMSO. 

25 Each year SEPA will produce a Corporate Plan, setting out its past achievements against 
targets and its proposed arrangements for the coming years, and the priority and resources 
it proposes for each. On the basis of the Corporate Plan, the Government will seek 
Parliament’s approval for the funds required, taking account of the Agency’s income from 
statutory charging schemes and other sources. 
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Staffing 

26 SEPA is likely to employ over 500 staff and they will be crucial to its effectiveness. The 
great majority, including staff in the RPBs - whose conditions are analogous - are currently 
employed on local government terms and conditions of service. Full consultation will take 
place with local authorities and the relevant trade unions but the underlying principle will 
be that the terms and conditions of staff transferring to SEPA will be no worse, taken as a 
whole, than their existing terms at the time of transfer. 



Funding 

27 The Government fully accept that the new body will need adequate funding at a level 
commensurate with the functions it will be expected to perform. The creation of SEPA will 
require a reallocation of resources from local government in respect of the functions of the 
River Purification Boards (currently funded by precept on the regional councils), the waste 
and air regulation functions of the district and islands councils, and the River Purification 
Authority functions of the islands councils. SEPA will need sound management, accounting 
and budgeting systems and will be subject to the normal Parliamentary and Departmental 
scrutiny procedures. These arrangements will be incorporated in a Financial Memorandum. 
Establishing SEPA may involve transitional costs arising, for example, from rationalising 
accommodation, (including the costs of any new headquarters), relocating and transferring 
staff. These will need to be carefully assessed. 

28 As far as possible, SEPA will be required to recover the cost of its functions by making 
charges under the Control of. Pollution Act 1974, the Radioactive Substances Act 1960, as 
amended, and the Environmental Protection Act. This is in line with the polluter pays 
principle. It is, however, unlikely that SEPA will be wholly self-financing, given the 
breadth of its other responsibilities. 



The Secretary of State’s Role 

29 The Secretary of State will retain overall responsibility for environmental matters in 
Scotland, operating through The Scottish Office. Fie will set the standards to which SEPA 
will work, taking account of relevant EC Directives, as appropriate. He will also be 
responsible for determining any appeals against SEPA’s decisions. 



The Transition to SEPA 

30 Primary legislation will be necessary to establish SEPA. It is intended to take an early 
opportunity to introduce a Bill. It is hoped that the new Agency would come into being as 
soon as practicable following Royal Assent. Since this will involve quite considerable 
structural change in Scotland, this is unlikely to be before April 1995. A steering 
committee under the chairmanship of The Scottish Office and involving representatives of 
all the component bodies of the new Agency, will be needed to oversee the detail of the 
transitional stages. In the meantime the momentum of the existing agencies’ on-going work 
must be maintained. In particular, the implementation of the recommendations of the 
recent review of River Purification Boards must continue. 

31 There remain a number of more detailed issues on which decisions are required. For 
example, the precise scope of the Ructions to be undertaken by SEPA remains to be 
determined. These aspects are considered in the following paragraphs, which set out the 
more detailed case for reform and the implications of it for the existing regulatory bodies in 
Scotland. 
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EXISTING BODIES: THE DETAIL OF CHANGE 



THE SCOTTISH OFFICE 

32 The present powers and functions of the 2 Inspectorates within The Scottish Office are 
summarised in Annex C. The origins of HM Industrial Pollution Inspectorate (HMIPI) 
can be traced back to 1863 when the Alkali Inspectorate for England, Wales, Ireland and 
Scotland was established. In 1920 a separate Inspectorate was set up in Scotland with its 
own Chief Inspector. In 1964 it became known as the Chemical Inspectorate. It assumed 
its present title in 1971 in recognition of its work in the control of radioactive wastes and 
of its advisory work on industrial waste generally. When the Health and Safety at Work 
Etc Act 1974 came into force, HMIPI undertook industrial air pollution duties under an 
Agency agreement between the Secretary of State for Scotland and the Health and Safety 
Commission. This agreement came to an end in 1987, when responsibility for regulating 
emissions from industrial premises was transferred to the Secretary of State on whose 
behalf this function continues to be carried out by HMIPI. 

33 The Hazardous Waste Inspectorate (HWl) oversees the regulation of waste disposal by 
district and islands councils in Scotland. It was established in 1983, implementing a 
recommendation of a report of the House of Lords Select Committee of Science and 
Technology on hazardous waste disposal. Part II of the Environmental Protection Act 
provides for HTWI to be given statutory recognition. The current functions of HWI will 
no longer be required within SEPA because the concept of an Inspectorate overseeing the 
activities of 56 different regulatory bodies will not arise. HWl personnel taken into SEPA 
will nevertheless be well placed to provide the kind of strategic input which it will be 
expected to make in the waste disposal field. 



RIVER PURIFICATION AUTHORITIES 

34 Scotland has benefitted from a system of independent control over the pollution of the 
w^ater environment since the 1950s. Since then, catchment-based River Purification Boards 
(RPBs) have been charged with maintaining and improving river water quality and 
conserving the water resources of their areas. The present structure of 7 mainland RPBs 
and the 3 islands councils acting as River Purification Authorities (RPAs) in controlling 
pollution of inland and coastal waters dates from 1975. The Boards’ powers and functions 
are set out in Annex D. 

35 Over the years the authorities’ powers have been progressively strengthened and 
extended; the success of these arrangements has produced a substantial improvement in the 
quality of Scotland’s water environment. Not only have the RPBs expanded but in recent 
years they have also strengthened their technical and scientific capabilities. 

36 The RPBs - with well over 300 staff - will form the largest element of the new Agency. 
Independent of Central Government and standing at arm’s length from those whose 
activities they regulate, the Boards already represent an appropriate model for the new 
Agency. Their present role and functions were effectively endorsed in the findings of the 
Government’s policy review of the RPBs, published in September 1990. The question of 
whether the Boards’ functions would or should be carried out by a single, all-purpose 
pollution control body or environmental protection agenc# was not however within the 
terms of reference of the review. The review nevertheless noted that the transfer of RPB 
functions to a single public body could be a viable option. The initiatives already in hand 
to implement the review recommendations will be drawn together and strengthened within 



O 
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SEPA. Moves already initiated by the Boards to co-ordinate their management 'of 
pollution control and the accompanying technical analysis will be consolidated with the 
new Agency. Its creation will also enable a single national scheme of charging for 
discharges under the Control of Pollution Act 1974 to replace the individual schemes 
presently being introduced by the RPAs. 

37 In addition to their regulatory duties in relation to pollution control the RPBs have 
other closely related functions. Hydrology work carried out by the Boards supports their 
role in protecting the water environment and enables them to act as statutory consultees 
on proposals for abstraction of water for public supply. Detailed information on river- 
flows etc informs the Boards’ decisions on the degree of dilution required to assimilate 
effluent and also decisions concerned with the control of abstraction for irrigation 
purposes - a control recently strengthened in the Natural Heritage (Scotland) Act 1991. 
Moreoever, knowledge of hydrology is fundamental to the operation of flood warning 
schemes which the Boards operate in Scotland. The Government propose that these 
hydrological and river flow functions should transfer to SEPA, 



Other Water-Related Functions 



38 Other functions relating to the water environment might also be considered for SEPA, 
even though they do not directly relate to its regulatory role. These include: 

- supervision of land drainage; 

- flood prevention and coast protection; 

- river flow management; 

- fisheries management; and 

- other marine controls. 

The Government do not propose to incorporate these within SEPA’s ambit for the reasons 
set out below. 



39 Land drainage does not come under the control of water authorities or RPAs. Drainage 
of individual properties is the responsibility of the owner or occupier of land. The Scottish 
Office produces advice and guidance on how land drainage projects should be undertaken. 
In considering whether grant assistance should be given, it takes account of the impact that 
drainage works will have on the countryside and wildlife. 



40 As with land drainage, flood prevention for agricultural land is the responsibility of 
individual proprietors. On non-agricultural land regional and islands councils have powers 
to carry out works to prevent or mitigate flooding and they ar.e also the responsible 
authorities for coast protection. Again The Scottish Office exercises an influence over both 
flood prevention and coast protection schemes through the provision of financial assistance 
and the requirement for schemes to be approved. 

41 On river flow, while SEPA will inherit from the RPAs their river flow monitoring and 
hydrology functions, in Scotland where water resources are still abundant in relation to 
demand, it is unnecessary to extend these functions to comprehensive water abstraction 
controls, at least in the foreseeable future. To the extent that problems have been 
identified, these relate more to the abstraction of water for irrigation purposes. The Natural 
Heritage (Scotland) Act 1991 introduced wider powers and simpler procedures whereby 
RPAs (and subsequently SEPA) will be able to respond to and regulate any difficulties. 

O 
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42 In the case of fisheries, the RPAs do not have any direct responsibilities for either 
salmon or other freshwater fish. The emphasis of local fisheries management is on 
enforcement, monitoring and (where appropriate) improvement of stocks. These functions, 
undertaken by District Salmon Fisheries Boards and other fisheries managers, require a very 
different focus and expertise from the main task for SEPA of monitoring and preventing 
pollution. There is a shared interest in the quality and improvement of rivers. RPAs 
already have an indirect interest in the presence or otherwise of fish as an indicator of water 
quality and SEPA will maintain this interest. In addition, SEPA’s statutory duty in relation 
to the natural environment (see paragraph 19) will embrace the conservation of aquatic life. 
It will also inherit the RPxAs responsibilities for monitoring compliance with the EC 
Directive on the Quality’ of Fresh Waters needing protection or improvement in order to 
support fish life. The Government do not propose, therefore, to give SEPA wider duties in 
relation to fisheries management. 

43 While all these matters impinge on the water environment, in the Government’s view it 
does not necessarily follow that they should come under the wing of SEPA. As the present 
RPBs do not cover the functions of land drainage, flood and coastal protection, taking them 
into the Agency would alter the scope of SEPA. Leaving some of these activities in the 
hands of other authorities and private interests, however, will not mean that the Agency 
will have no influence over them. On the contrary, the Agency will inherit the statutory 
consultee rights of the RPAs in relation to development proposals affecting the water 
environment. With its specialised and independent responsibility’ to protect the 
environment, the Agency can be expected to use its influence vigorously. 

44 SEPA will inherit those functions currently carried out by RPAs in respect of estuaries 
and coastal waters (within 3 miles of the shore). It is not proposed to extend SEPA’s remit 
into the marine emironment beyond those responsibilities. However, continuing liaison 
will certainly be required betw’een SEPA and other bodies with responsibilities either for 
control of pollution at sea or for monitoring the quality of the marine environment. 

These include: 



- The Scottish Office Agriculture and Fisheries Department (SOAFD) in 
respect of controls on dumping of material at sea under the Food and 
Environment Protection Act 1985, Fisheries, and monitoring and 
international obligations on the quality’ of the seas in general; 

■ -^^AFF in relation to monitoring of radioactive contamination at sea; 

- The Department of Transport in relation to oil spills and control of 
pollution by sea-going vessels; 



The Department of Energy in respect of development, operation and 
eventual abandonment of oil and gas installations; and 

The Crown Estate Commissioners in relation to the grant of seabed 
leases. 



45 SEPA will of coune, have the principal responsibility for the disposal of material 
originating on land. The Government have already decided to prohibit the disposal of 

disposal of sewage sludge at sea will terminate at the end of 
}.■ I he continuing dumping at sea” responsibilities of SOAFD focus mainly on 
licences to dump dre^e spoil or to carry out constmaion works below the high water 

mark. Liaison with SEPA will need toxover these activities. ^ 



I 
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LOCAL GOVERNIVIEIMT 

46 In considering the SEPA proposals the Government have, of course, borne in mind the 
wider local government reforms in train. District Councils in Scotland have wide 
responsibilities for waste disposal and from 1 April will assume new powers on local air 
pollution control. Islands councils exercise not only these same powers but also act as river 
purification authorities with powers similar to those of the RPBs to control all but their 
own discharges, which are at present controlled by the Secretary of State. These water 
functions have been dealt with in the consideration of the River Purification Boards. 



Waste Regulation 

47 District and islands councils have the role of collecting and disposing of domestic refuse 
and some commercial wastes. They are also, as waste disposal authorities, responsible for 
regulating waste disposal sites through a system of waste disposal licences. The operations 
of the authorities’ own disposal sites are governed by resolutions passed by the authority. 
The arrangements for discharging the regulatory and disposal functions vary from one 
authority to another and may involve Cleansing and Environmental Health Departments. 
The refuse collection function has been subject to the discipline of competitive tendering in 
recent years, but there remains a potential conflict of interest between waste regulation 
and waste disposal. The councils’ regulatory powers and functions form part of Annex D. 

48 The Government addressed this problem in March 1989. The then Scottish 
Development Department issued a consultation paper on “The Role and Function of Waste 
Disposal Authorities”. This proposed to separate the regulatory and operational functions 
of district and islands councils by creating arm’s length local authority waste disposal 
companies (LAWDCs). The paper also sought views on the possible transfer of the 
regulation function to a different, larger authority. Central government, regional councils 
and the RPBs were the main options to be considered. It also proposed, assuming that 
regulation stayed with the district and islands councils, that additional powers should be 
given to the Secretary of State to oversee the system. 

49 The majority of respondents to that consultation exercise did not favour the creation of 
LAWDCs in Scotland. This was mainly because many of the existing disposal authorities 
were too small to hive-off as effective arm’s length companies. The Government did not 
therefore extend to Scotland the LAWDC provisions which were introduced for England 
and Wales in the Environmental Protection Act. Some respondents favoured the transfer of 
the regulation function to a larger authority. However, there was no clear consensus as to 
which authority that should be. Nevertheless, the Act did require Scottish authorities to 
separate internal administration of their regulatory and disposal functions. They were 
asked to provide details of how this is to be achieved by 31 December 1991. 

50 By creating SEPA, a more complete separation between regulation and operation will be 
achieved. This is, of course, one of the three fundamental principles underpinning the new 
Agency. 

51 The district and island councils will continue to exercise controls as planning authorities 
over the location of waste disposal facilities such as transfer stations and landfill sites. 

They will also remain responsible, as Waste Disposal Authorities, for arranging for the 
disposal of the waste they collect. However, the production of waste disposal plans 
currently rests with these councils as one of their regulatory responsibilities. Once the other 
regulatory functions have transferred to the Agency, there must be some doubt as to 
whether district and island councils would be in a position to prepare a waste disposal plan 
of the type envisaged under the Environmental Protection Act. On the other hand, the 
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Agency would be well placed to take a strategic overview of Scotland’s waste disposal needs 
and may be able to provide a more appropriate planning focus. This could entail the 
preparation of national guidance on the priorities and criteria which can meet Scotland’s 
disposal needs. The district and island councils could then be obliged to take into account 
this more strategic guidance in executing their planning and waste disposal functions. 

52 The waste licensing provisions of the 1990 Act are due to come into force on 1 April 
1993 throughout Great Britain. However, this phase of implementation now requires 
to be reviewed because of the proposals for environment agencies on either side of the 
border. 

53 Views are invited on: 

(a) the suggestion that waste disposal authorities may not be best placed to produce 
waste disposal plans following the creation of SEPA; and that, instead, the Agency 
could be required to prepare a strategic planning document addressing national 
disposal needs and priorities; 

(b) the timing of the introduction of the new waste licensing powers. 



Air Pollution Control 

54 It is estimated that only some 1200 industrial operations in Scotland will fall to be 
regulated under the new air pollution control powers. These powers are described in 
Annex E. This is expected to require an additional staffing commitment equivalent to 15 
professional officers covering the whole of Scotland. In practice, a few of the larger district 
councils will need to recruit additional staff but for most, the existing staff will absorb the 
work involved. The question therefore arises whether this function should remain with the 
authorities or pass to the new Agency. 

55 Since SEPA should, whenever feasible, adopt an integrated approach to pollution 
control, it would seem logical for it to assume these functions in Scotland. There are, of 
course, arguments for leaving all or some of these processes with local authorities. 

However, given the spread and size of many district and islands councils, and the very small 
number of processes involved in Scotland, the Government believe it would be sensible to 
locate this function within SEPA. The Government are, however, prepared to consider 
responsibility for a number of clearly local processes remaining with local authorities. 

56 The Clean Air Acts have proved very successful in reducing the levels of smoke and 
sulphur dioxide prevalent in the atmosphere by providing for the establishment of smoke 
control areas. In addition to local authorities’ own powers, the Secretary of State has 
powers under the 1968 Act to direct local authorities to introduce smoke control areas. 

It is proposed that SEPA should assume these powers of the Secretary of State and be given 
additional powers to require remedial action by any council which does not enforce 
effectively its smoke control areas. The present monitoring of smoke control by the 
Secretary of State is conducted on an ad hoc basis and it is anticipated that SEPA would be 
able to discharge that role more effectively. 

57 Views are therefore invited on: 

(a) the possibility that some minor or local air pollution controls 
might remain with district and islands councils; and 

(b) the desirability of giving this additional smoke control function to SEPA. 
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CONCLUSIONS 

58 The Government believe that the creation of a single, independent environment 
protection agency is supported by an overwhelming logic and the opportunity to harness 
many positive benefits. SEP A will be able to operate the controls currently in place in a 
much more integrated and therefore coherent manner. It will also be able to address with a 
greatly enhanced effectiveness the range of new environmental duties which will flow from 
the 1990 Act. It will be able to develop a formidable scientific and technical expertise, 
building upon a body of knowledge and expertise which is at present dispersed across a 
number of different bodies. More effective controls for the environment can therefore be 
achieved alongside simpler access for industry. 

59 There is an increasing need for action on a wider geographical scale to fulfil national, 
European Community and international commitments through environmental 
improvement. Against that background an Agency covering all of Scotland will be well 
equipped to provide the data and information to enable the Government to play its full part 
in future international efforts. Indeed, the benefits of regulatory integration are already 
widely recognised. A number of countries have already established or are establishing 
environment agencies for their internal pollution control. 

60 On 3 October the Department of the Environment, the Ministry of Agriculture and 
Fisheries and the Welsh Office issued a joint consultation paper about the precise functions 
to be undertaken south of the border by a new Environment Agency. It is intended that the 
body would bring together the key regulatory functions exercised by HM Inspectorate of 
Pollution, the National Rivers Authority and the Waste Regulation Authorities within local 
government. The Secretary of State for Northern Ireland is considering whether any 
changes to the pollution control arrangements there are appropriate. 
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RESPONSES 

61 Comments are invited on the Scottish proposals by 20 April 1992. 

They should be sent to Douglas P. Atkinson, The Scottish Office Environment Department, 
Room 275, 27 Perth Street, Edinburgh EH3 5RB. 

Further copies of the paper can be obtained by telephoning 031 244 2989. 

62 The Government may "wish to publish responses to this paper in due course, or to 
deposit them in the libraries of the Houses of Parliament or The Scottish Office Library. 

If respondents wish their comments to be treated as confidential, they should state this 
clearly. It will otherwise be assumed that responses can be published. 

All responses may, in any event, be included in any statistical summary of numbers of 
comments received and views expressed. 

The Scottish Office Environment Department 
January 1992 
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ANNEX A 

THE ENVIRONMENTAL PROTECTION ACT 1990 



The Environmental Protection Act received Royal Assent in November 1990. This Annex 
focuses on Parts I and II of the Act which are the most relevant to SEPA’s proposed 
functions. 



Part I of the Act introduces integrated pollution control (IPC) and local authority air 
pollution control powers. IPC will control solid, liquid and gaseous wastes from complex 
and potentially highly polluting industrial processes. Air pollution control will regulate 
gaseous emissions from less complex processes. Businesses using processes specified under 
either IPC or Air Pollution Control will have to obtain authorisations specifying emission 
limits. 

IPC will affect large or more complex operations such as iron and steel works, chemical 
plants, waste incinerators and glass fibre works. Local authority air pollution control will 
affect smaller and less complex operations of the above as well as such areas as cement 
handling, glass, printing, timber or animal industries. Lists of prescribed processes are 
available from The Scottish Office. 



Part n of the Act introduces a new duty of care which will apply to everyone 
(except private householders) who produces, handles or disposes of waste. This new duty 
will also be closely linked to the registration of carriers system as enacted in the Control of 
Pollution (Amendment) Act 1989. 

New provisions on the licensing of waste disposal operations are introduced in this Part of 
the Act. Waste management licences will in future only be issued to “fit and proper 
persons” who must be able to demonstrate that they have the expertise and financial 
resources to comply with the new obligations. Part II also provides for the 
administrative separation of the waste disposal and waste regulation functions of district 
and islands councils and it requires Waste Collection Authorities to draw up plans for the 
recycling of domestic waste. 



Part ni of the Act deals primarily with statutory nuisances and clean air in England and 
Wales. It amends in Scotland the existing Public Health (Scotland) Act 1897. 



Part IV of the Act places new duties on local authorities and others to keep land and roads 
clear of litter and refuse. 

Part V of the Act makes amendments to the Radioactive Substances Act 1960 to transfer 
responsibility for issuing authorisations from the Secretary of State to a chief inspector, to 
introduce a charging scheme for authorisations and to remove certain exemptions. 



Part VI introduces new controls on genetically modified organisms (GMOs). Consent will 
have to be sought prior to the import, acquisition or release of GMOs in an attempt to 
prevent and minimise potential damage to the environment from the escape of such 
organisms. 
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Part Vn of the Act dealt with splitting the Countryside Commission and the Nature 
Conservancy Council into the Nature Conservancy Council for Scotland, Nature 
Conservancy Council for England and the Countryside Council for Wales. 



Part VllJ of the Act dealt with general miscellaneous issues such as the introduction of 
public registers of contaminated land, tighter controls on dumping at sea and new controls 
to restrict straw burning. 
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ANNEX C 

HM INDUSTRIAL POLLUTION INSPECTORATE 

Her Majesty’s Industrial Pollution Inspectorate (HMIPI) was established in 1864 to enforce 
the provisions of the first Alkali Act. In 1920 a separate Inspectorate was created in 
Scotland. The present statutory responsibilities are derived from: 

- The Alkali and Works Regulations Act 1906 

- The Radioactive Substances Act 1960 

- The Health and Safety at Work Etc Act 1974 

- The Environmental Protection Act 1990. 



FUNCTIONS 

- to prevent, minimise and control pollution emissions by 
industry. 



DUTIES 

- to inspect, enforce and advise under the above Acts. 



POWERS 

- to ensure that the creation of radioactive waste is minimised by 
issuing certificates of registrations to persons intending to keep 
or use radioactive material 

- to grant certificates of authorisations permitting the 
accumulation or disposal of radioactive waste 

- to visit premises and take action, including initiation of legal 
proceedings 

- to carry out the Secretary of State’s duties in relation to 
radioactive waste management. 
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HAZARDOUS WASTE INSPECTORATE 

The Hazardous Waste Inspectorate (HWI) was set up in 1983 in response to one of the 
recommendations of the House of Lords Select Committee on Science and Technology. 



FUNCTION 

- to oversee the management of wastes. 



DUTIES 

- to examine the management of hazardous waste at all stages 
from the point of arising to that of final disposal 

- to advise waste disposal authorities on the execution of their 
duties under Part 1 of the Control of Pollution Act 1974 

- to make recommendations with the object of ensuring that 
standards of operation, site licensing and enforcement are both 
adequate to protect health and the environment, and also 
equitable and consistent across the country. 
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ANNEX D 

THE RIVER PURIFICATION AUTHORITIES 

The powers of the River Purification Authorities in Scotland - the 7 mainland River 
Purification Boards and the 3 islands councils - are mainly derived from the Control of 
Pollution Act 1974, as amended by Schedule 23 of the Water Act 1989. Other statutes 
containing important provisions relevant to their work include: 

- the Rivers (Prevention of Pollution) (Scotland) Acts 1951 and 
1965 

- the Local Government (Scotland) Acts 1947 and 1973 

- the Environmental Protection Act 1990 

- the Natural Heritage (Scotland) Act 1991. 

Their principal statutory responsibilities include: 

FUNCTION 

- the promotion of the cleanliness of rivers, other inland waters 
or tidal waters and the conservation of water resources. 

DUTIES 

- to monitor pollution in controlled waters 

- to ensure that specified water quality objectives are achieved 

- to consent discharges of trade and sewage effluent 

- to maintain registers of consents for public inspection. 

POWERS 

- to take samples of water or of effluent 

- to make surveys, gauge and keep records of flow or volume of 
water bodies and rainfall 

- to obtain information necessary to carry out their duties 

- to control abstractions for irrigation purposes 

- to operate flood warning schemes. 
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AMNEX E 

DISTRICT AND ISLANDS COUNCILS 

Waste disposal 

The functions, duties and powers described derive statutory authority from the legislation 
listed below. Implementation of the Environmental Protection Act will supersede site 
licensing and waste disposal planning with broader but similar provisions. It will 
additionally prevent a licencee from surrendering a licence and impose duties upon Waste 
Regulation Authorities as regards monitoring of closed landfill sites. 

- The Control of Pollution Act 1974 

- The Control of Pollution (Amendment) Act 1989 

- The Environmental Protection Act 1990. 

FUNCTIONS 

- preparation of waste disposal plans 

- licencing of sites and plant for disposal of controlled waste 

- registration of carriers of controlled waste. 

DUTIES 

- to plan for disposal of waste 

- to consider applications for waste disposal licencing and for registration of carriers 

to maintain registers of licences and of carrier registration, open to inspection and 
copying 

- to take steps to ensure that licensed activities do not cause risks to water, public 
health or amenity and to ensure that conditions are complied with 

- to ensure that deposits of waste on land occupied by a council conforms to 
conditions specified in a resolution passed by the 

authority. 

POWERS 

- to impose conditions to a licence on its own initiative or on the licence holder’s 
request. 

- to decline to accept a transferee as a holder of a licence 

- to do work on land or plant in an emergency 

- if conditions of a licence are not complied with, to require compliance or revoke a 
licence 

- to vary a resolution, after due consultation. 
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Local Air Pollution Control 

The powers, duties and functions described stem from the following 
statutes: 

- the Public Health (Scotland) Act 1897 

- the Clean Air Acts 1956 and 1968 

- the Local Government (Scotland) Act 1973 

- the Control of Pollution Act 1974 

- the Environmental Protection Act 1990. 

FUNCTIONS 

- to operate controls over air pollution from prescribed processes 

- to operate controls over smoke, grit and dust emissions from 
furnaces in non-prescribed processes 

- to give approval to height of industrial chimneys. 

DUTIES 

- to enforce sulphur content of oil fuel regulations 

- to inspect for nuisances (including air pollution nuisances) and 
to seek their removal 

- to generally apply and enforce the provisions of the Clean Air 
Acts. 

POWERS 

- to declare any part of its district to be a smoke control area 

- to collect information on air pollution. 
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